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    THE COUR OF ADDITIONAL  CHIEF  JUDICIAL        MAGISTRATE, 

:: UDALGURI   : :  

GR Case no.  325 /2015 

Under section 323/143/171F of the I.P.C. 

State  

Vs. 

(1) Sanjay Mohalary 

     Son of  Shiva Mohalary, 

(2)Ajit Boro 

Son of Gabo Boro 

 (3) Birkhang Basumatary 

Son of  late Gon Basumatary 

(4)Upen Basumatary 

 Son of late Gopi Basumaary 

(5)Ajit Boro 

Son of Suram Boro 

(6)Thaneswar kachary 

Son of late Saburan Kachary 

(7)Rangal Boro 

Son of late Mangal Boro 

(8)Kulen Boro 

Son of Godaran Boro 

All are resident of Tangla, Malmura, 

Udalguri, Assam…………..…Accused persons 

PRESENT  :   ANKUR BHUYAN  ,   A.J.S.  

    Additional Chief Judicial Magistrate, Udalguri 

For prosecution: NandiraNarzary, learned additional public prosecutor  

For the accused:   Mahendra Prasad Rava, learned defence counsel 
 

DATE OF EVIDENCE:  27.06.17  07.09.17  

DATE OF ARGUMENT: 07.09.17  

DATE OF JUDGMENT:  07.09.17  
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JUDGMENT 

1) This case was lodged by Ganesh Boro before Bhergaon police 

station on 04.05.15. It was alleged in the FIR that some PCDR members 

had torn the poster of BPF, to which member of BPF protested. As such, 

member of PCDR attacked Gopal Basumatary and Tileswar Boro to which 

they badly sustained injury. Hence, this case was lodged . 

2) The police investigated in the matter, as per law. Accordingly, 

in due course, police laid the charge sheet against the accused persons. 

In pursuance to summon to accused, the accused persons appeared and 

the copy was furnished. Particular of offence under section 

143/171F/323 of IPC read over, explained to accused by my predecessor 

in court to which accused pleaded not guilty, and claimed for trial.  

3) The prosecution examined three witnesses during the 

evidence. 

4) Thereafter, learned additional public prosecutor for the state 

verbally prayed to allow the prosecution to close own evidence-showing 

cause of insufficient evidence to implicate the accused person to convict 

beyond all reasonable doubt. Hence, prosecution evidence is closed.  

5) Statements of accused were recorded under section 313 of 

the code of criminal procedure after conclusion of the prosecution 

evidence. Plea of accused were of total innocence.  

6) Accused persons declined to adduce any evidence in own 

defence under section 313 of the code of criminal procedure. As such, 

defence evidence was closed. 

7) I heard the arguments advanced by both sides.  

8) The case record was perused along with the depositions on 

record. Accordingly, the moot point for decision of this case was framed 

as below:  

THE POINT FOR DECISION: 

9) Now, the points to be determined in this case are :-  
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10) Whether the accused persons voluntarily caused hurt to 

anybody at the relevant time and place and thereby liable to be punished 

under section 323 of the IPC?  

11) Whether the accused persons are member of an unlawful 

assembly at the said relevant time and place and thereby liable to be 

punished under section 143 of the IPC?  

12) Whether the accused persons voluntarily interfered or 

attempted to interfere with the free exercise of any electoral right 

committed the offence of undue influence at an election.  (2)  Without  

prejudice  to the  generality  of the provision  of sub-section (1) , 

whoever- (a)  threatens any candidate or voter, or any person in  whom 

a candidate or voter is interested, with injury of any kind, or (b)  induces 

or attempts to induce a candidate  or voter to believe that he or any  

person in whim he is interested will become or will be  rendered an 

object of Divine displeasure or of  spiritual censure and thereby liable to 

be punished under section 171 F of the IPC?  

DISCUSSIONS, REASONS AND DECISIONS THEREOF: 

13) I have carefully perused the evidence on record. As such, in 

order to arrive at a just decision of this case, it would be appropriate to 

for this court to have a comparative analysis of the evidence on record.  

14) PW-1, namely Ganesh Boro deposed that he was the 

informant of this case. PW-1 deposed that occurrence took place about 

two years ago during election time. At the relevant time he was the 

chairman of the election screening committee of their BPF at Gopsa, 

Khairabari constitution. PW-1 deposed that on the date of occurrence he 

heard that some persons were tearing and destroying the poster of their 

party at Madhaipara. PW-1 deposed that onthe same day, after 

consultation with the party members he lodged the FIR of this case. PW-

1 deposed that he did not go to the place of the occurrence. PW-1 

deposed that Ext-1 was the FIR and Ext-1(1) was his signature. PW-1 

stated in cross examination that he did not visit to the place of 

occurrence. PW-1 stated in cross examination that he did not know what 
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actually happened at the place of the occurrence. PW-1 stated in cross 

examination that he had filed the FIR of this case being advised by other 

members. PW-1 stated in cross examination that he also could not say 

who were responsible for tearing and destroying the poster of their 

party. PW-1 stated in cross examination that police did not record his 

statement in connection with this case. 

15) PW-2, namely, Gopal Basumatary he knew both the parties. 

PW-2 deposed that this case was lodged against accused persons due to 

miss-understandings between the partiesfor altercation. PW-2 disclosed 

thathe declined to make anybody responsible for his injury as sustain the 

same by fall. PW-2 disclosed that he had nothing to say against the 

accused persons. PW-2 stated in cross examination that it was not a fact 

that he had deposed falsely due to any threatening. 

16)  PW-3 namely, Tileswar Boro stated that he knew complainant 

and he did not know the accused. PW-3 deposed that this case was 

lodged against accused persons due to miss-understandings due to 

altercation between the parties. PW-3 disclosed that he declined to make 

anybody responsible for his injury as sustain the same by fall. PW-3 

disclosed that he had nothing to say against the accused persons. PW-3 

stated in cross examination that it was not a fact that he had deposed 

falsely due to any threatening. 

17) During the argument, learned additional public prosecutor for 

the state has fairly admitted that the prosecution side has failed to 

implicate the accused in the case, beyond all reasonable doubt. 

18) The learned defence counsel pleaded for acquittal of the 

accused persons. 

19) Let us consider the legal provisions. Whoever is a member of 

an unlawful assembly, shall be punished with imprisonment of either 

description for a term which may extend to six months, or with fine, or 

with both under section 143 of IPC. 

20) In the premises of above stated discussions, let us consider 

whether accused persons voluntarily caused hurt to anybody. Law does 
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not enjoin a duty on the prosecution to lead evidence of such character, 

which is almost impossible to be lead, or at any rate extremely difficult to 

be led. The duty on the prosecution is to lead such evidence, which it is 

capable of leading, having regard to the facts and circumstances of the 

case. PW-1 deposed that he was not eye witness of any incident. Victims 

declined to make anybody responsible for any incident. Scrutiny of 

evidence of prosecution witness showing that their version was not only 

exaggerated version of the case, but giving ambiguity to the entire 

occurrence. Where the major portion of the prosecution evidence is 

found to be false, it is not correct to build up a case of hurt out of the 

mass of lies told by the prosecution witnesses. In the cases where the 

testimonies of the witnesses are impeachable and unbelievable, there 

would be necessary for searching independent witnesses. There is no 

eye witness of assault on the complainant and victim failed to depose 

against accused. This has lead material discrepancy between the 

witnesses. As such, the vital link in the chain of the prosecution case was 

omitted. Hence defence version is found appreciable. Where 

circumstances throw considerable doubt on the prosecution case, the 

accused should be given the benefit of doubt. As such, the accused are 

entitled to acquittal under section 323/143 of IPC as it is not clear that 

being a member of an unlawful assembly, accused persons voluntarily 

caused hurt to anybody. 

21) In the light of the above discussions, let us consider the 

sections of alleged offences to decide this case as per law. U/s 171 C of 

IPC, undue influence at elections indicates whoever voluntarily interferes 

or attempts to interfere with the free exercise of any electoral right 

commits the offence of undue influence at an election or whoever 

threatens any candidate or voter, or any persons in whom a candidate or 

voter is interested, with injury of any kind, or induces or attempts to 

induce a candidate or voter to believe that he or any persons in whom he 

is interested will become or will be rendered an object of Divine 

displeasure or of spiritual censure, shall be deemed to interfere with the 
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free exercise of the electoral right of such candidate or voter. A 

declaration of public policy or a promise of public action, or the mere 

exercise of a legal right without intent to interfere with an electoral right, 

shall not be deemed to be interference within the meaning of this 

section. Accordingly whoever commits the offence of undue influence or 

personation at an election shall be punished with imprisonment of either 

description for a term which may extend to one year or with fine, or with 

both; u/s 171F of IPC. In the light of the above discussions of 

prosecution witnesses and s.171F of IPC, it has appeared that 

prosecution witnesses have failed to depose or explain about the fact 

that accused have committed any offence of undue influence or 

personation at an election attracting section 171F of IPC. Under the 

circumstances as I have discussed herein above, the prosecution side 

has failed to show reasonably who voluntary interferes or attempts to 

interfere with the free exercise of any electoral right or threaten any 

voter or any persons in whom the voter is interested with injury of any 

kinds beyond all reasonable doubt. In the premises of above stated 

discussion, I do not find the evidence of PWs as sufficient one to convict 

the accused persons u/s 171F of IPC as same failed to explain role of 

accused in clear terms as it is not clear that being a member of an 

unlawful assembly, accused voluntarily interferes or attempts to interfere 

with the free exercise of any electoral right of anybody.  

22) Having considered the matter in its entirety in the light of the 

above discussions, I am of view that the prosecution has failed to 

establish its case beyond all reasonable doubts. In the result, the point 

as taken for determination in this case is decided negatively extending 

the benefit of doubt to the accused persons. 

23) Having considered the matter in its entirety in the light of the 

above discussions, I am of view that the prosecution has failed to 

establish its case beyond all reasonable doubts. In the result, the point 

as taken for determination in this case is decided negatively extending 

the benefit of doubt to the accused person .In the result, I have found 
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no material to hold the accused persons as guilty under sections 

143/171F/323of the I.P.C. Hence, the accused are acquitted from the 

said charges forthwith extending the benefit of doubt and set at own 

liberty, forthwith.  

24) The bail bond will be cancelled subject to laps of six month 

from the date of this order and the bailor will be discharged 

automatically, thereafter. In result, seized articles, if any, is to be dealt 

with as per law. Concerned police station is to be informed, accordingly. 

25) The case is disposed of on contest. 

26) The judgment is delivered in open court and given under my 

hand and seal of this court on this 07th day of Sept, 2017. 

Written by me.  

        Signature 

 

 

 

Appendix 

Witnesses for prosecution:  

PW-1 was Ganesh Boro 

PW-2 was Gopal Basumatary 

PW-3 was Tileswar Boro 

Witnesses for accused: Nil 

Exhibits for prosecution:   Nil 

Ext-1 FIR and Ext-1(1) was signature of PW-1 

 Exhibits for accused:  Nil  

 Court witness:   Nil. 

 Exhibits by the court:  Nil. 

(Ankur Bhuyan) 

 
 
 
 
 

 


